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Active vs Passive Activity

• Active - a trade or business in which the taxpayer materially 
participates. 

• involved in the operations of the activity on a regular, continuous, and 
substantial basis.

• Passive - trade or business in which the taxpayer does not materially 
participate, or any rental activity (with exceptions)
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Course Overview
Real estate tax benefits can vary dramatically 
d e p e n d in g  o n  wh e th e r a  c lie n t is  c o n s id e re d  a n  
a c tive  o r p a s s ive  in ve s to r. Mis c la s s ific a tio n  c a n  
m e a n  m is s e d  o p p o rtu n itie s —o r c o s tly m is ta ke s .

Th is  in te ra c tive  o n e - h o u r c o u rs e  c la rifie s  th e  ru le s  
a n d  s tra te g ie s  s u rro u n d in g  p a s s ive  a c tivity lo s s e s , 
re a l e s ta te  p ro fe s s io n a l s ta tu s , a n d  m a te ria l 
p a rtic ip a tio n  te s ts . We ’ll a ls o  c o ve r g ro u p in g  
e le c tio n s , s h o rt- te rm  re n ta l e xc e p tio n s , a n d  
p ra c tic a l ta x p la n n in g  a p p ro a c h e s  th a t c a n  s h ift  
o u tc o m e s  s ig n ific a n tly fo r c lie n ts  with  re a l e s ta te  
h o ld in g s .

Yo u  will le a ve  with  a c tio n a b le  in s ig h ts  to  
c o n fid e n tly n a vig a te  a c tive  vs . p a s s ive  
c la s s ific a tio n s  a n d  u n lo c k s tra te g ie s  to  m a xim ize  
d e d u c tio n s , m in im ize  ris k, a n d  o p tim ize  ta x re s u lts  
fo r re a l e s ta te  in ve s to rs .



Course Overview
By the end of this session, participants will be able to:

• Dis tin g u is h  b e twe e n  a c tive  a n d  p a s s ive  a c tivity 
c la s s ific a tio n s  u n d e r IRS ru le s .

• Ap p ly m a te ria l p a rtic ip a tio n  te s ts  to  d e te rm in e  c lie n t 
e lig ib ility fo r a c tive  a c tivity s ta tu s .

• Eva lu a te  wh e n  re a l e s ta te  p ro fe s s io n a l s ta tu s  a p p lie s  
a n d  h o w it  im p a c ts  d e d u c tio n s .

• Re c o g n ize  p la n n in g  o p p o rtu n itie s  with  p a s s ive  
a c tivity lo s s e s , in c lu d in g  g ro u p in g  e le c tio n s .

• Id e n tify e xc e p tio n s  fo r s h o rt- te rm  re n ta ls  a n d  th e ir 
ta x im p lic a tio n s .

• De ve lo p  s tra te g ie s  to  o p tim ize  ta x o u tc o m e s  fo r b o th  
a c tive  a n d  p a s s ive  re a l e s ta te  in ve s to rs .

• Co n fid e n tly a d vis e  c lie n ts  o n  s tru c tu rin g  re a l e s ta te  
a c tivit ie s  to  a lig n  with  th e ir fin a n c ia l g o a ls  a n d  ta x 
a d va n ta g e s .



Leveraging accelerated 
d e p re c ia tio n  o n  c o m m e rc ia l 

p ro p e rtie s  to  m a xim ize  ta x 
s a vin g s  fo r p ro p e rty o wn e rs  

n a tio n wid e .

Cost Segregation Section 179D

En e rg y- e ffic ie n t ta x 
d e d u c tio n s  fo r p la c in g  in  
s e rvic e  e lig ib le  e n e rg y-

e ffic ie n t ite m s  o r u p g ra d e s  in  
c o m m e rc ia l b u ild in g s .

R&D Tax Credits

Go ve rn m e n t in c e n tive s  
re wa rd in g  b u s in e s s e s  th a t 

e n g a g e  in  th e  d e ve lo p m e n t o f 
n e w p ro d u c ts , p ro c e s s e s , o r 

te c h n o lo g ie s .

Repair Regulations

Exp e rts  in  th e  d e ta ils  o f 
tra n s la tin g  wh a t th e  IRS a llo ws  

a s  a  re p a ir vs  wh a t th e  IRS 
re q u ire s  yo u r c lie n ts  to  d e fin e  

a s  a n  im p ro ve m e n t a n d  
c a p ita lize . Ou r c o n s u ltin g  
d iffe re n tia te s  u s  fro m  a n y 

o th e r s p e c ia lty ta x firm .

The CSSI Platform



Cost Segregation Bucket Analogy

39 /27.5
Year

39 /27.5
Year

5 & 7
Year

15
Year

15
Year

Base Building
Real Property (§1250)

Tangible Personal 
Property (§1245) QIP Land Improvements

OBBB Change = Return 
of 100% Bonus

Cost Seg Study is the input document that 
qualifies building asset by class life and value 

that are 
Eligible for Bonus Depreciation

(< 20-year life) 

Base Building
Real Property (§1250)

Without Land



Cost Segregation Bucket Analogy

Base Building
Real Property (§1250)

 Structural 

 Foundation

 Walls

 Doors/Windows

 HVAC

 Plumbing

 Electrical

 Building Systems

39 /27.5
Year

Tangible Personal Property 
(§1245)

 Decorative 

 Moldings

 Carpet/Flooring

 Cabinets /Counter tops

 Specialty Plumbing

 Specialty Electrical

 Cable Building Systems

5 & 7
Year

QIP Real Property
(§1250)

 Interior Renovations 

 Sheet Rock

 Flooring

 Lighting

 Int. Plumbing  / Elec

 Int. HVAC

 Paint

15
Year

Land Improvements
(§1250)

 Parking Lot/Striping

 Concrete/Asphalt 

 Signs/Flagpole

 Landscaping 

 Light Poles

 Fences / Gates

15
Year



Cost Segregation: Sample Studies
Self Storage
2017 purchase: $859,842
Non-climate control
Tax savings of $45k

Apartment Building
2014 construction: $1.2M
Tax savings of $63k

Dental Office
2008 Purchase: $1 Mill shell
Improvements:  $450,000
Tax savings of $74k in 2018

Multiple Office Complexes 
12 Locations
Some purchased as far back as 1999
Previously owned older properties
Created a $5.3 Million deduction
Tax savings of $2.1M



R&D Tax Credit Benefits
The R&D Tax Credit was established to encourage business 
in ve s tm e n t in  re s e a rc h  a n d  in n o va tio n . It  wa s  m a d e  p e rm a n e n t in  
20 15  with  m a n y s ta te s  o ffe rin g  th e ir o wn  s ta te - ta ilo re d  b e n e fits . It  
a llo ws  c o m p a n ie s  to  re d u c e  th e ir in c o m e  ta x lia b ility fo r th e  c u rre n t 
ye a r a n d  a  3 ye a r lo o kb a c k.  Th e  OBBB Allo ws  fu ll e xp e n s e s  fo r 
d o m e s tic  R&E fro m  J a n . 1, 20 25 .  Th e re  a re  s e ve ra l b e n e fits  to  
re a lizin g  th e  R&D ta x c re d it .

Th e s e  b e n e fits  c a n  in c lu d e  th e  fo llo win g :

Up  to  8 - 10  c e n ts  o f R&D ta x c re d it fo r e ve ry 
q u a lifie d  d o lla r

Do lla r- fo r- d o lla r re d u c tio n  in  yo u r c lie n t’s  
fe d e ra l a n d  s ta te  in c o m e  ta x lia b ility

Re in ve s t in  th e  c o m p a n y with  im p ro ve d  c a s h  
flo w

Su p p o rts  s ta rt- u p s  b y o ffs e ttin g  th e  p a yro ll 
ta x

OBBB 
Change



What are 
Qualified Research Expenses?

Salaries & Wages
 Ma jo rity o f th e  ta x c re d it is  Wa g e  Ba s e d

Su p p ly Co s ts
 Us e d  o r c o n s u m e d  d u rin g  re s e a rc h  & Exp e rim e n ta tio n

Co n tra c to r Co s ts
 6 5 % o f q u a lifyin g  c o s ts  a re  e lig ib le
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WHO BENEFITS FROM R&D CREDITS?

Common qualifying industries

Manufacturing Software / Tech Life Sciences Engineering

Architecture Aerospace Food Sciences Construction



Polling Question # 1



What Are The Building Systems?

Lighting HVAC & Hot Water Building Envelope

What Is The Section 179D Tax Deduction?
The 179D Energy Efficient Commercial Buildings Tax Deduction, aims to incentivize 

building owners that implement energy-efficient technologies in commercial 

buildings. Additionally, government buildings can allocate the deduction to 

the designer of the energy efficient building systems installed. = $1.80-$5.00 per s/f

OBBB 
Change



Who Can Claim The Section 179D Tax Deduction?

2006 through current

Private Building Owners

Prior years claim on current return via Form 3115

Designers of Govt/Non-Profit Buildings
 = Architects & Engineers

3 Year Statute of Limitations

Amending Required for Designers

Non-Profits & Native/Tribal starting in 2023

Allocation Letter from Non-Tax Paying Entity

Newly Constructed Buildings or Buildings with Significant 
Improvements May Qualify.  Acquired buildings with no 
additional improvements do not qualify.  

$1.80 - $5.00+ per Square Foot



Passive Activity
Passive Loss Limitations

Rules are designed to prevent taxpayers from 
engaging in abusive tax shelters 

Passive loss can only offset income generated by 
the taxpayer's other passive activities

 Not ordinary income from salaries, wages, 
dividends, and interest

Can aggregate income and deductions from all 
passive activities to compute passive loss

Passive loss can be carried 
forward indefinitely (Suspended Loss)



Passive Activity

Individuals

Estates

Owners of entities such as grantor trusts, 
partnerships, and S corporations even 
though the passive loss rules do not apply 
to the entity directly

Closely held C corporations (if certain 
requirements are met)

Trusts (other than grantor trusts)



Active Activities
Trade or business activities in which the taxpayer 
"materially participated" for the tax year. 

A working interest in an oil or gas well which 
the taxpayer held directly or through an 
entity that does not limit the taxpayer's 
liability (such as a general partner interest in 
a partnership). 

The rental of a dwelling unit that the taxpayer also used for personal purposes during the year for more than the greater of 14 days or 
10 percent of the number of days during the year that the home was rented at a fair rental.

Rental real estate activities in which the taxpayer 
materially participated as a "real estate 

professional." 

An activity of trading personal property for 
the account of those who own interests in 

the activity.



Active Activities 
Losses 

Not subject to the passive activity loss limitations

Can be used to offset other types of income, such as 
wages or investment income



Active Activities – Real Estate 

Grouping 
of Activities

Short Term 
Rentals

Real Estate 
Professional 



Dentist

Dental BuildingBusiness 
Operations

Clean Teeth Realty, 
LLCClean Teeth, LLCStarted operating in 

current tax year

Generates majority of 
income, pays rent to Clean 

Teeth Realty, LLC

Started operating in 
current tax year

Only income is income 
received in form of rent from 
Clean Teeth, LLC

100% Owner of both entities

Grouping of Activities 
for New Buildings:  Reg 1.469 

Passive Income from building.

All other income is made in business entity.

Income and losses from the building can only offset income and 
losses generated in the building entity.

If not grouped … Cost Segregation is limited to offsetting rent due 
to passive income restrictions.

Typically, income in building entity is rent. Must be grouped in 1st  year or in year of a major change

§Use depreciation to offset income from dental practice and rent. 



Dentist

Dental BuildingBusiness 
Operations

Clean Teeth Realty, 
LLCClean Teeth, LLCStarted operating in 

current tax year

Generates majority of 
income, pays rent to Clean 

Teeth Realty, LLC

Started operating in 
current tax year

Only income is income 
received in form of rent from 
Clean Teeth, LLC

100% Owner of both entities

Grouping of Activities 
for New Buildings:  Reg 1.469 

Restrictions on Grouping
 One Activity is insubstantial in relation to the other
 Rental Dependent on Trade or Business
 Gross Receipts of Trade vs. Rent >80/20
 Net Income of Trade vs. Rent >80/20

Five Additional Factors
 Similarities and Differences in types of Businesses
 Extent of Common Control
 Extent of Common Ownership
 Geographical Location
 Interdependencies between the Activities

Must Group in 1st Year Building is Placed in 
Service.



Grouping of 
Activities – Tax 
Return Application

A taxpayer (other than a partnership or S 
corporation) must include a statement with its 
original income tax return for the first tax year in 
which activities are grouped 

Disclosing an initial grouping Statement should include:

The names, addresses, and EIN, if applicable, for the trade or 
business activities/rental activities that are being grouped as a 
single activity; and

Contain a declaration that the grouped activities constitute an 
appropriate economic unit



Grouping of Activities – 
Tax Return Application
Failure to comply with disclosure requirements

Each trade or business activity or 
rental activity will be treated as a 
separate activity in applying the 
passive activity loss and credit 
limitation rules

Important to make grouping 
election on first year building 
goes into service



Grouping of Activities – Tax Return Application
Sample Statement 
Statement Required under Rev. Proc. 2010-13 for New Groupings–to be filed with taxpayer's original tax return

Attachment to Form [Form no.]

For tax year [year] the following [trade or business activities or rental] activities have been grouped as a single activity and are being reporting in accordance with Rev. Proc. 2010-13. These 
grouped activities constitute an appropriate economic unit for the measurement of gain or loss for purposes of section 469. Activities being grouped are:

…….. ……..

Employer identification number: Address: 

…….. ……..

Taxpayer ID or Social Security number: Taxpayer's name: 

Trade or Business Activity 1: [name]

Real Estate Activity 2: [name]

…….. ……..

Employer identification number: Address: 

[signature of taxpayer] [date]



Polling Question # 2



Short-term Rentals 
Short-Term Rentals-The 2 Factors

Average Stay of the Tenant1.

Did the Taxpayer Provide Material 
Participation

2.



Short Term Rental – 
Avg. Stay of Tenant 

Activities where the average 
period of customer use of 

the rental property is seven 
days or less are not rental 

activities (§1.469-1T(e)(3)(ii) 
)

The incidental rental of a 
home or vacation property 
for seven days or less is not 
considered a rental activity



Short Term Rental – 
Avg. Stay of Tenant 
Average period of customer use

Divide the total number of days in all rental periods by the 
number of rentals during the tax year.

(Total # days in all rental periods / # of rentals during the 
year)

If average is 7 days or less it is not 
rental activity

Result – active activity if there is 
material participation 



Material Participation for STR
7 Test – Only need to meet 1 to qualify

The individual participates in the activity for more than 500 hours during the tax year.

The individual's participation in the activity for the tax year constitutes substantially all of the participation in the activity by all individuals (including individuals who 
do not own interests in the activity) for the tax year.

The individual participates in the activity for more than 100 hours during the tax year, and his or her participation in the activity for the tax year is not less than any 
other individual’s participation in the activity for the tax year (including individuals who do not own interests in the activity).

The activity is a significant participation activity for the tax year, and the individual participated in all significant participation activities for more than 500 hours during 
the tax year. 

The individual materially participated in the activity (without regard to this particular test) for any five tax years (consecutive or nonconsecutive) during the 10 
immediately preceding tax years.

The activity is a personal service activity, and the individual materially participated in the activity for any three preceding tax years. 

Based on all of the facts and circumstances, the individual participates in the activity on a regular, continuous, and substantial basis during the tax year. To satisfy this 
rule, the individual must participate in the activity for more than 100 hours. Management services performed by the individual are not taken into account, unless no 
other person is compensated for management services and no other individual performs management services exceeding the hourly total of such services performed 
by the individual.



Real Estate 
Professional
Must meet the following tests

Real estate ownership

Personal services test

Hours test

Material participation test

If met, activity in real estate is not 
passive



Real Estate Ownership

Does taxpayer own the 
rental real estate?

 Rental real estate is any real 
property used by customers 
or held for use by customers 
in a rental activity

Personal 
Services Test

More than one-half of the 
personal services performed 
in the year are in real 
property trades or 
businesses

Hours 
Test

 Performs more than 750 
hours of services during the 
tax year in real property 
trades or businesses

Material 
Participation

Must materially participate 
in these real property 
trades or businesses 

Real Estate Professional



Includes any of the following:

Redevelopment
Demolition, deconstruction, separation, and removal of existing 
buildings, landscaping, and infrastructure

Real Estate Professional

Management
Professional manager’s handling of day-to-day business operations, 
relating to maintenance and occupancy that affect the availability and 
functionality of real property used, or held out for use, by customers

Development
Maintenance and improvement of raw land to make the land suitable 
for subdivision, further development, or construction of residential or 
commercial buildings

Day-to-day operations relating to the maintenance and occupancy of the 
real property

Operation



Polling Question # 3



Real Property Trades And Businesses
Includes any of the following (continued):

Conversion

Brokerage

Rental or leasing Acquisition

Construction or reconstruction



Real Property Trades 
And Businesses
What is real property?

Land, buildings, and other inherently 
permanent structures that are 

permanently affixed to land

Tenant improvements if inherently 
permanent



Married Taxpayers – Real 
Estate Professional

Real estate professional requirements are satisfied 
only if either spouse separately satisfies them if joint 
tax return is filed
One spouse must separately satisfy personal service/750 hours 
test

Material participation test
Work performed by a taxpayer's spouse is attributed to the 
taxpayer, regardless of whether the spouses file a joint return 



Employees – 
Real Estate 
Professional Personal services performed 

as an employee are treated 
as performed in real 
property trades or 
businesses only if the 
employee is a five-percent 
owner in the employer

If corporation

 more than five percent of 
the corporation’s 
outstanding stock; or

 stock possessing more 
than five percent of the 
total combined voting 
power of all of the 
corporation’s stock

If not a corporation

 the employee must 
own more than five 
percent of the capital 
or profits interest in 
the employer



What Is Section 179 Expensing?
Section 179 Expensing

Allows businesses to deduct the full purchase price of 
Qualifying Equipment and/or Software purchased or 
financed.

Also applies to 5 and 7-year Interior Personal Property in 
Buildings.

Property contained in or attached to a Building.

Non-structural Building Components.

New Equipment or Used Equipment that is “New to Owner”.

Purchase after Building is in use.

Must be an Active Trade or Business. Not for Leased 
Property.

Non-Residential for Qualifying Real Property.

Limit is $2,560,000 and begins phase out after at           
$4,090,000 (2026)



TCJA Expanded Section 179 
Expensing Of Qualified Real Property

Effective 1/1/2018, Improvements to the following non-
residential building systems are eligible provided the 
Improvement was performed after placed in service.

Qualified Improvement Property (QIP)(Interior)

Roofs

HVAC

Fire Protection and Alarm Systems

Security Systems

Assets may be New or Used

§179 Limit is $2,560,000 and begins to phase out at $4,090,000 
(2026)



Section 179 
Expense Qualifying Property
Personal Property

1245 Property – defined in Code Sec. 1245(a)(3)

Acquired from unrelated party

No personal use property

No residential rental property

No property held for production of income – lease property

Prevents use by passive investor in trade or business

Used in active conduct of a trade or business – Code 
Sec. 179(d)(1)



Effects Of Applying 
Section 179 Expense

Depreciable basis reduced by amount expensed

Subject to recapture at time of sale

Limited to income within trade or business

Unused amount can be carried forward



Bonus Depreciation vs. Section 179
When to Use Each

Bonus
80% 1st Year in 2023

60%-2024

Bonus Rate determined by year in service 2018-2022 – 100%

40% January 1 – January 19, 2025

100% after Jan 19, 2025 

Section 179 
100 %

Cannot cause a loss.

Section 179 capped at $2,560,000 w/ phase out above 
$4,090,000 (2026) 



Polling Question # 4



Questions
Contact the CSSI Representative that invited you for a copy 
of the presentation, link to the recording, or invitation to 
our next CPE events each month. 

Don’t forget to take the survey.  If it does not pop up, check behind 
multiple screens…or Contact Beth.Dale@cssiservices.com

Thanks to the CSSI Representatives that invited you to this 
Invitation Only Event.

Beth.Dale@CSSIServices.com 

mailto:Beth.Dale@CSSIServices.com
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If You Need A Depreciation Strategy – Contact The CSSI Rep That Invited You 

Tax Rate.

Cost Basis of Building, Date placed in 
service, Type Building, Address.

Cost of Renovation.
CSSI will run an analysis with 

estimated depreciation 
results.

Ask a favor – Put your Reps Phone 
number under Depreciation Strategist



Active vs Passive Activity

• Active - a trade or business in which the taxpayer materially 
participates. 

• involved in the operations of the activity on a regular, continuous, and 
substantial basis.

• Passive - trade or business in which the taxpayer does not materially 
participate, or any rental activity (with exceptions)


	Slide Number 1
	Slide Number 2
	Active vs Passive Activity
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Slide Number 16
	Slide Number 17
	Slide Number 18
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Slide Number 26
	Slide Number 27
	Slide Number 28
	Slide Number 29
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Slide Number 38
	Slide Number 39
	Slide Number 40
	Slide Number 41
	Slide Number 42
	Slide Number 43
	Slide Number 44
	Slide Number 45
	Slide Number 46
	Slide Number 47
	Slide Number 48
	Slide Number 49
	Slide Number 50
	Slide Number 51
	Active vs Passive Activity

